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ROCK BOTTOM AND MIDNIGHT OIL 


The table on pages eight and nine of this issue indicates that law school 
enrollment may have struck rock bottom in October 1943 and that the trend 
is now upward. It is interesting to note that 1,222, or 22 percent, of the 5,619 
students in A.B.A. law schools in the fall of 1944 were women. 


According to The Annual Review of Legal Education, in the fall of 1938 
the number of afternoon and evening students in A.B.A. law schools was 6,011, 
or 25 percent of the total A.B.A. enrollment of 23,827. The 1944 Review of 
Legal Education showed the number of evening students in A.B.A. schools 
was 2,338, or 49 percent of the total A.B.A. enrollment of 4,797. Thus half of 
the A.B.A. students were in day-time classes. In the fall of 1944 there were 
2,580 students in the evening divisions of A.B.A. schools, or 46 percent of the 
total A.B.A. attendance of 5,619. 

Unapproved law schools, of course, have a higher percentage of evening 
attendance. Evening students in unapproved schools in the fall of 1938 num- 
bered 10,113, or 74 per cent of the total attendance of 13,579 in unapproved 
schools, and the comparable figure for the fall of 1943 was 1,570 or 97 percent 
of the total of 1,625. 

Summarizing, we find that in the fall of 1938 afternoon and evening 
students in all law schools in the United States totaled 16,124 and were 43 
percent of the entire enrollment of 37,406, and that 64 percent of the total 
attendance was in A.B.A. schools. By the fall of 1943 the number of afternoon 
and evening students in all law schools had decreased to 3,908, but this repre- 
sented 61 percent of the total enrollment of 6,422, and 75 percent of all law 
school students were in A.B.A. approved schools. If 1943 percentages held true 
for 1944, the total law school enrollment for the country in the fall of 1944 
was about 7,500, an increase of nearly 17 percent over the 1943 figure, and 
some 4,500 of the estimated 7,500 students were attending evening classes. 
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Pre-Legal Credit for War Veterans 


By Russetu N. SuLLIVAN 
Adviser, Section of Legal Education and Admissions to the Bar, 
American Bar Association. 


At the close of World War I, the colleges and universities of the country 
were urged to allow some college credit for the men’s experiences in the army 
or navy. No plan had been devised in advance to weigh the educational value 
of those experiences. As a result, many schools attracted students because 
they were willing to grant excessive amounts of credit for the time spent in 
the armed forces. In some instances, there was competition to determine which 
school would be most liberal in granting credit. Up to one semester was given 
solely because the individual had served in the armed forces. 

Early in the present war, the American Council of Education appointed 
a committee to study this problem and make recommendations. That report 
was printed early in 1943. The committee recommended the adoption of a 
program for evaluating credit as follows: 

1. Up to eight hours of credit may be given for military training as such. 
This is substantially equivalent to what the student would earn by taking 
the basic military science course in the ROTC and the required physical 
education courses. It is believed that a man who has served at least six 
months in the armed forces has had training equal to that offered in 
basic military science and physical education in a college. 

2. Credit will be permitted for correspondence work taken while in the 
armed forces, provided that these courses are college equivalents and 
the work has been tested by an examination. 

3. An attempt will be made to evaluate the armed forces training courses 
so that college credit may be given for those which are at the college 
level. 

4. A test will be developed to determine the intellectual growth of the 
men and women in the services apart from the formal courses. 

Two factors make the present problem of evaluating intellectual achieve- 
ment more difficult than in World War I. Periods of service are on the average 
much longer than in that war, and secondly, the armed services have required 
vast numbers of men who are technically trained. This has led to the develop- 
ment of hundreds of specialized training courses, most of which are in tech- 
nical fields. The services have made use of new methods of teaching which 
have speeded up instruction. In addition to these special service courses, the 
correspondence work, and the off-duty educational programs of the services, 
some men and women have received training in the colleges and universities 
under the Army Specialized Training Program, the Navy V-12 program and 
related programs of the other services. 
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If colleges are to give credit for these varying types of study, they have to 
have some assistance in evaluating the courses. Work done in the ASTP and 
the Navy V-12 presents no particular difficulty because this is regular college 
work done on the college campuses under college instructors. These courses 
then may be accepted by any approved college. The American Council of 
Education asked the associations which are affected by this problem to help 
finance a commission to evaluate the other service educational programs. The 
American Bar Association and the Association of American Law Schools con- 
tributed to this fund. George P. Tuttle, the registrar of the University of 
Illinois, was selected as the Director of the study. The Commission will com- 
plete its work early in 1945. It is publishing its results under the title, “A Guide 
to the Evaluation of Educational Experiences in the Armed Forces.” This will 
be available to schools, colleges and any persons interested in evaluating 
credits. Inquiries concerning the guide should be directed to American Council 
on Education, Washington 6, D. C. 

Many of the men and women in the armed forces will not have been 
enrolled in these formal courses and yet they may have had substantial intel- 
lectual growth. The United States Armed Forces Institute has constructed 
educational achievement examinations and tests of general educational devel- 
opment which can be used by the Institute and by educational institutions. 
Norms have been established for these tests. The tests are discussed in the 
Guide which is mentioned above. 

A man or woman who was in active duty not less than six months in the 
armed forces may be given credit by an approved college for (1) military 
training as such; (2) formal courses in the service; (3) correspondence 
courses either under the supervision of the services’ educational programs or 
approved colleges; (4) general educational development as demonstrated by 
the score on the intellectual achievement tests. The colleges will accept credit 
toward their degrees if the applicant has demonstrated his achievement by 
completing satisfactorily any of the courses which are at the college level 
or by passing the general examinations. Since this work will be accepted by 
the colleges, the Council of the Section of Legal Education and Admissions to 
the Bar of the American Bar Association believes that it should be available 
to satisfy the pre-legal college requirements of a law student. The Council 
believes that the recommendations of the committee of the American Council 
on Education are sound and has adopted the following resolution: 


RESOLVED; that an approved school may grant admission to a veteran 
of the present war on the basis of pre-law credit allowed by an approved 
college or university, subject to the following limitations: 
1. That the applicant has been discharged or released from active duty 
from the armed forces of the United States or a co-belligerant under 
conditions other than dishonorable; 
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2. That credit for military training as such shall not exceed eight hours; 

3. That credit for study or intellectual growth while the applicant was in 
the armed forces shall be permitted if the achievements resulting from 
such study or intellectual growth have been evaluated by a testing 
program within the armed forces or by examination given by an ap- 
proved college; 

4. That the applicant has completed at least one academic year of study 
in residence, either as a civilian or in the uniform of his country, in an 
approved college or university and the quality of his work has been 
equal to or greater than the quality required for graduation by the 
approved college or university in which his work has been done; 

5. That the applicant presents a total credit equal to one-half of the work 
acceptable for a Bachelor’s degree granted on the basis of a four-year 
period of study either by the state university or a principal college or 
university in the state where the law school is located. 

For the purpose of evaluating credits under this rule, the Department of 
Education of the State of New York shall be considered an approved college. 
Definition of “Residence” as Used in the Above Rule: Study while in the 
armed forces shall be construed to be done in residence if the work was done on 
a college campus in class under the direction of regular members of the 
college faculty, and if the college at which the work was given will accept 
credit for these courses toward its own degree. 


Three New York Resolutions 


At a meeting of the Committee on Legal Education of the Association of 
the Bar of the City of New York, held on October 3, 1944, the following reso- 
lutions were adopted: 

I. 


WHEREAS, the G.I. Bill of Rights will make it possible for most of the 
veterans of the present war to pursue courses of education and training at 
the Government’s expense in any approved institution, the list of approved 
institutions in each state to be made up by the appropriate state agency with 
such additions as the Veterans Administration may make; and WHEREAS, the 
protection of veterans against exploitation by low standard law schools, many 
of which are operated for private profit, and the protection of the community 
against the admission to the bar of large numbers of young men and women 
who are inadequately prepared to undertake the practice of the law, requires 
that the list of law schools which a veteran may attend at the Government’s 
expense be restricted to law schools which maintain adequate educational 
facilities and standards; and WHEREAS, the American Bar Association, after 
careful consideration, has determined the minimum standards of legal educa- 
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tion necessary to the protection of the profession and of the community; there- 
fore be it 


RESOLVED: That it is the opinion of this Committee that only those law 
schools which are approved by the American Bar Association should be 
included in the lists of approved institutions which a veteran may attend at 
the Government’s expense; and that this resolution be transmitted to The 
Joint Conference on Legal Education of the State of New York with the rec- 
ommendations that it adopt a similar resolution and take appropriate action 
to influence the Department of Education of the State of New York and the 
Veterans Administration in Washington to exclude from such lists all law 
schools that are not approved by the American Bar Association, and that The 
Joint Conference urge the American Bar Association, acting directly, and 
acting indirectly through state and local bar associations, to use its influence 
to accomplish this result throughout the United States. 


II. 


WHEREAS, the history of the legal profession in this country indicates 
clearly that the number of new lawyers entering the profession from time to 
time varies so materially that at a number of periods there have been far more 
lawyers than the community has needed; and WHEREAS, there has never 
been an adequate study of the volume of legal business and of the number of 
lawyers reasonably required to handle such business; and WHEREAS, in the 
past, after every war, the number entering the profession to fill the gap caused 
by military service has so greatly exceeded the need as to bring about a 
superfluity of lawyers and a resultant lowering of the standards of the pro- 
fession economically and morally; and WHEREAS, in view of the opportunity 
now afforded to veterans of the present war to obtain a legal education at 
public expense and the need for intelligent guidance in the selection of their 
life work, in order to prevent another period of overcrowding of the legal pro- 
fession such as occurred after the last war, it is essential that as accurate a 
survey as possible should be made of the need for lawyers during the decade 
following the end of the war; it is therefore 


RESOLVED: That it is the judgment of this Committee that such a survey 
should be made in each state and that an appeal be made to The Joint Con- 
ference on Legal Education of the State of New York to consider the problem 
and recommend to its constituent members that they cooperate in the conduct 
of such a survey in the State of New York, and that the results of such survey 
be made available to veterans through the Veterans Administration, and to 
the law schools for their guidance in avoiding the acceptance of such numbers 
of students as would result in the recurrence of the overcrowding of the 
profession. 





Ill. 

WHEREAS, it is a quarter of a century since the American Bar Associa- 
tion made its survey of legal education and adopted standards for the improve- 
ment of legal education which were approved by a conference of representa- 
tives of bar associations from the entire country and have since been made 
generally operative throughout the country; and WHEREAS, during that 
period, great changes have taken place in the practice of the law which are 
gradually influencing the course of legal education; and WHEREAS, a great 
majority of the approved law schools have established standards of legal edu- 
cation and are at present maintaining educational facilities in excess of those 
required for approval by the American Bar Association; therefore be it 

RESOLVED: That the time has come to give further consideration to the 
adequacy of the standards now in force and it is the judgment of this Com- 
mittee that a study of this matter be made and the desirability of a strength- 
ening of the standards now required of approved law schools be considered, 
and that a copy of this resolution be transmitted to The Joint Conference on 
Legal Education of the State of New York with the recommendation that it 
study the matter and report its conclusions to the American Bar Association 
and to the Department of Education of the State of New York. 


RESULTS OF A QUESTIONNAIRE 
A short time ago the Conference asked all state examining boards to 
answer the questions given below. The replies are summarized beneath each 
question. 
(1) What is your passing grade in the bar examination? 
19 states—75%; 16—70%; 4—60%; 4—“not disclosed”; 1—55%; 
1—67%; 1—“flexible passmark”; 1—“50 out of 67”; 1—no rule 
but usually 67%; 1—“210.” 
(2) Do you allow an applicant, successful or unsuccessful, to examine his 
bar examination papers after results have been announced? 
32 states—no; 8—yes; 7—yes if unsuccessful. 
(3) Do you simply notify applicant he has or has not passed the examina- 
tion? 
40 states—yes; 4—no. 
(4) Do you tell applicant the grade he obtained in his bar examination? 
34 states—no; 8—yes; 3—no if he passed; 3—yes if he failed. 
(5) Has any concession, been made in the passing grade for men entering 
the service or for veterans of the War? 
All states reported no concession in grading with exception of one 
state which gives “credit of two points for military service if 
candidate receives average of 73 or more but less than 75 (passing 
grade).” Few states mentioned “diploma privilege” under certain 
conditions. 
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Enrollment in 108 Schools Approved by 


American Bar Association 


Compiled by Section of Legal Education and Admissions to the Bar 


In the last column, attendance for the fall of 1944, the first figure is the total and the figure in paren- 
thesis is the number of women. For example, 28 (8) mean that of the 28 students enrolled, 8 of them 
are women. 


State School 
AIGDOMS .. 0. cccccces Univ. of Alabama........... 
BPRROME 20 cc cctccces Univ. of Arizona............ 
RPRRRORB 2... cccces Univ. of Arkansas........... 
| ee Hastings College ............ 
Loyola of Los Angeles....... 
Stanford University ......... 
Univ. of California.......... 
Univ. of San Francisco...... 
Univ. of Santa Clara......... 
Univ. of Southern Calif....... 
Colorado ............ Univ. of Colorado ........... 
Univ. of Denver ............ 
Connecticut ......... Univ. of Connecticut......... 


Yale, University ............ 


District of Columbia. .Catholic University ......... 


Florida 


Georgia 


Idaho .. 
Illinois 


Columbus University ........ 
Georgetown University ...... 
George Washington ......... 
Howard University ......... 
National University ........ 
Washington Col. of Law..... 
John B. Stetson............. 
Univ. of Florida............. 
Univ. of Miami ............. 
Emory University .......... 
Mercer University .......... 
Univ. of Georgia ........... 
SS eae Univ. of Idaho .............. 
I ERE Chicago-Kent Col. of Law.... 
DePaul University .......... 
Loyola of Chicago........... 
Northwestern University .... 
Univ. of Chicago ............ 
Univ. of Illinois ............ 
Indiana University ......... 
Notre Dame University...... 
Valparaiso University ....... 
Drake University ........... 
State Univ. of Iowa......... 
Univ. of Kansas ............ 
Washburn Univ. of Topeka... 


Kentucky ........... Univ. of Kentucky........... 


Louisian 


Univ. of Louisville .......... 
See: Louisiana State Univ........ 


Tulane University .......... 


Maryland ........... Univ. of Maryland........... 
Massachusetts ..... >, Boston College .............. 


Boston University .......... 
Harvard University ......... 
Northeastern University .... 


Fall 
1941 


115 
48 
72 

188 

129 


March 
1943 


59 
20 
26 
54 
55 
45 
32 
49 


68 
28 
8 
39 
66 
40 
40 
132 
280 
31 
94 
38 


36 
13 
14 

x 
27 
17 
86 
123 


Oct. 
1943 


13 
30 
15 


Fall 
1944 
28 (8) 
41 (6) 
14 (5) 
44 (13) 
64 (6) 
53 (22) 
75 (18) 
60 (8) 

suspended 
90 (24) 
41 (12) 
20 (3) 
39 (9) 
68 (24) 
65 (16) 
19 (4) 
151 
329 (89) 
53 (17) 
61 (18) 
26 (11) 
suspended 
32 (9) 
28 (3) 
34 (9) 
suspended 
20 (4) 
12 (3) 
70 (12) 
162 (35) 
suspended 
67 (17) 
58 (19) 
oe €34) 
106 (23) 
34 
5 (1) 
8 (3) 
26 (3) 
15 (4) 
17 (10) 
20 (3) 
14 (2) 
28 (7) 
44 (8) 
44 (9) 
90 (12) 
62 (8) 
51 (16) 
162 
58 (8) 














Fall March Oct. Fall 








State School 1941 1943 1943 1944 
eee Detroit College of Law....... 697 90 86 75 (3) 
OIE Bo err 105 62 68 72 (12) 
Univ. of Michigan .......... 408 71 71 91 (15) 
Wayne University .......... 181 65 77 87 (22) 
eS St. Paul College of Law...... 129 30 26 25 (4) 
Univ. of Minnesota ......... 226 106 64 68 (13) 
ee Univ. of Mississippi ........ 86 20 11 21 (2) 
ae Lincoln University .......... 32 14 closed 8 
St. Louis University......... 59 suspended 
Univ. of Kansas City........ 105 30 39 54 (12) 
ae: |, re 81 40 18 32 (6) 
Washington Univ., St. L...... 102 30 28 35 =6(10) 
EE es Univ. of Mamtama......5...00 74 27 14 11 (4) 
pS ere Creighton University ....... 61 20 18 13 (2) 
| Univ. of Nebraska .......... 105 suspended 
New Jersey.......... Univ. of Newark ............ 150 30 32 47 (7) 
| k,n Albany Law School.......... 132 32 24 36 (8) 
Columbia University ........ 415 125 118 163 (67) 
Cornell University .......... 163 43 33 40 (17) 
Fordham University ........ 684 245 213 300 (64) 
New York University........ 601 217 244 269 (81) 
St. John’s University........ 833 271 271 289 (53) 
Brooklyn Law School ....... 518 223 190 227 (52) 
Syracuse University ........ 79 31 27 33 (10) 
Univ. Of TRWMAIO 2... cc ccces 73 20 33 32 (8) 
MM. Set... cock ee re 66 20 25 30 (4) 
Univ. of N. Carolina......... 72 14 12 16 (1) 
Wake Forest College......... 46 14 Included with Duke 
Pe. GOR, on i ees Univ. of North Dakota....... 59 31 7 14 (3) 
hee ek edna ps Seo eeeee Ohio State University ....... 132 69 30 42 (4) 
Univ. of Cincinnati.......... 81 31 13 12 (3) 
ie eer 54 31 29 36 (10) 
Western Reserve Univ. ...... 121 30 33 51 (14) 
Giiehome .........<. Univ. of Oklahoma .......... 188 53 25 25 (6) 
GN, os ts saess ww zan Umiv. GE CGE 6 65 occ ckccccs 59 19 7 18 (4) 
Willamette University ...... 32 7 10 5 (2) 
Pennsylvania ........ Dickinson College .......... 126 30 18 26 (3) 
Temple University .......... 211 102 92 77 (9) 
Univ. of Pennsylvania ....... 235 39 50 59 (18) 
Univ. of Pittsburgh ......... 122 30 27 27 (6) 
See Univ. of South Carolina...<. 86 36 21 19 (4) 
ON eee Univ. of South Dakota....... 41 17 2 10 (3) 
Tennessee ........... Univ. of Tennessee .......... 63 27 19 21 (2) 
Vanderbilt University ....... 43 12 22 suspended 
bo pans doe aewte Baylor University .......... 57 suspended 
Southern Methodist ......... 165 56 41 52 (15) 
ae ge ee 500 116 40 81 (20) 
NE ie xe's wisi ake soe CN: OE I ho ova Saw icntdns 72 26 19 22 (2) 
WEED: suwx cans ccan College of Wm. and Mary.... 48 36 22 24 (22) 
Univ. of Richmond .......... 33 37 48 52 (3) 
Univ. of Virginia ........... 234 44 41 44 (7) 
Washington and Lee ........ 85 17 5 2 
| Washington ......... Univ. of Washington ......... 193 69 73 64 (17) 
\ Ae: eee West Virginia Univ. ........ 81 17 14 14 (3) 
: Wisconsin ...........Marquette University ....... 187 50 44 41 (5) 
Univ. of Wisconsin ......... 283 80 49 63 (8) 
> rere Univ. of Wyoming .......... 35 suspended 
ae eo 18,226 5,686 4,803 (1,049) 5,619 (1,222) 
*By agreement 5 students were transferred to the University of Georgia. 
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“Trade Barriers” to Bar Admissions 


By H. CLaupe Horack* 


Dean of the School of Law of Duke University 


IN RECENT YEARS much attention has been directed to trade barriers which 
have been erected to protect local business activities from outside competition. 
The profit motive has generally been the underlying cause of such restrictions 
in order to give advantage to local business. Lawyers and physicians have 
always insisted that theirs was a profession and not a trade or business and 
should be conducted on a different basis. Yet, an examination of requirements 
for admission to the bar shows a distinct leaning toward the protection of the 
local student and the local lawyer with much the same effect as is created by 
ordinary trade barriers. 


' These restrictions do not state this as their purpose and it is probably true 
that in many and perhaps most cases objectives of a much higher nature were 
originally responsible for the restrictions which are found in a majority of the 
states. However, they should be viewed as to their actual present-day effect 
rather than the motive which first suggested their adoption. Is their tendency 
to improve the profession, or to secure special privileges to a local group? It 
should be borne in mind that “the licensed monopolies which professions 
enjoy constitute, in themselves, severe restraints upon competition. But they 
are restraints which depend upon capacity and training, not special privilege.” 
United States v. American Medical Association, 130 Fed. 2d. 233 at p. 246. In 
so far as the restraints imposed do not depend on capacity and training nor 
insure proper character investigation, they serve to protect local interests 
from competition, rather than to secure a better quality of legal service. As 
such they are not justified from a public and professional standpoint and for 
the good of the profession should be done away with as “trade barriers” which 
tend to protect and keep in “business” those who cannot stand professional 
competition. These barriers affect two groups, lawyers who wish to move to 
another state, and law students seeking admission to practice. 


Many of the provisions are of long standing but have recently been more 
rigidly enforced since many members of the bar have felt the effects of eco- 
nomic pressure, due in part to the depression of the early thirties, but probably 
more because of the diminution of business resulting from the failure of many 
lawyers to keep abreast of the more recent developments in the law, particu- 
larly in such fields as taxation, labor law and various branches of administra- 
tive law. 


*Reprinted from the Journal of the American Judicature Society for December 1944. 
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EXCLUDING THE CROOKED LAWYER 


The migrant attorney, shifting from one state to another, has no doubt 
brought about many of the restrictive provisions originally intended for the 
protection of the bar. In earlier years it was not unusual for grievance com- 
mittees to give to an attorney, accused of unethical conduct, a choice of leaving 
the state or being subject to a full investigation with a possible recommenda- 
tion for disbarment proceedings. Such an attorney, whose misdeeds had caught 
up with him, was likely to go to a state where he was not known to begin his 
unethical career all over again. Lax provisions as to admission on comity made 
this easy and in some states the problems thus brought about were acute. I 
remember hearing, some years ago, the chairman of a grievance committee 
reply, when asked what action had been taken with reference to an attorney : 
against whom complaints had been made, “We gave him a trip to California.” 
California, however, instead of making exclusionary rules for admission of 
attorneys from other states, met this situation by provisions for careful exam- 
inations of all such applicants combined with full inquiry as to the lawyer’s 
antecedents and reputation. It has been the administration of their rule rather 
than the rule itself that has resulted in a great decrease in the number of 
comity applicants and the admission only of those who will raise, rather than 
lower, the quality of the bar. 


Most states have some comity provisions permitting an attorney who has 
practiced a number of years in another state to be admitted on motion, but 
provisions as to residence or citizenship prior to admission usually operate to 
exclude the good lawyer, leaving the door wide open for the down-and-out 
practitioner of another state. If a lawyer must be a resident for one year or 
more prior to applying for comity admission, it is quite clear that unless he 
has a substantial income outside of his practice, he cannot abandon his office 
and settle down for a year in idleness in order to establish such a residence. 
On the other hand, the attorney who does not have a sufficient practice on 
which to live can come into the state, get a job of a non-legal nature and thus 
fulfill the residence requirement for comity admission. For him the require- 
ments are not exclusionary and there is nothing to prevent the bar of the 
state from being filled up with lawyers whose abilities have not assured them 
a living elsewhere from their profession. In other words, the residence restric- 
tion has worked only to exclude the lawyers of better quality while in itself it 
is in no way a barrier to the one who has already proven himself professionally 
incompetent and a failure in another state. 


Of course the reason given for a period of residence prior to admission is 
that it will thus prevent an unknown lawyer of bad moral or professional 
character from gaining admission, because during this period he will have an 
opportunity to establish his good moral character where he will be under the 
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observation of local people. Practically this is of little or no protection to the 
state and the bar. A mere year of residence does not go far to establish a man’s 
character and only careful investigation at the applicant’s former place of 
residence is apt to disclose those habits or qualities which would make him an 
undesirable member of the local bar. 


RECIPROCAL COMITY PROVISIONS 


Another peculiar but frequently found comity provision—a very human 
one but one which does not tend to assure quality—is the provision that a 
lawyer from state A will not be admitted on comity in state B unless state A 
would extend like courtesies to the lawyers of state B. Such a provision has no 
doubt satisfied local pride but does not tend to secure professional competence. 
Thus, if state B only requires a high school education and two years of night 
law school for admission to the bar, the effect of the provision is to prevent 
comity admission to any lawyer who comes from a state insisting on higher 
educational qualifications. A lawyer from a state that has fixed high standards 
to insure competence is in effect barred by that fact. 

The difficulty of securing adequate information concerning the migrant 
attorney has induced The National Conference of Bar Examiners’ to establish 
a service for the investigation of comity applicants. After such an inquiry and 
examination of his record there is apt to be little of a lawyer’s shady past 
history that is not brought to light. This investigation is not limited to the 
immediate place of the applicant’s residence, but his previous activities are 
traced, wherever they may have taken him. With such opportunity for securing 
information, it would work for a better quality of the bar if, instead of requir- 
ing residence with attendant idleness or separation from practice, it were only 
required that sufficient notice be given of the desire to became a member of 
a certain bar and pay such fee as is required to permit a thorough investi- 
gation. An organization such as The National Conference of Bar Examiners, 
with its personnel and its broad contacts, is in position to make an investigation 
such as few, if any, local bar associations could attempt, leaving it to them to 
require such further examination as they may think necessary or desirable. 
The Federal Bureau of Investigation could hardly do a better job than is now 
done in the reports made by this organization when called on for information 
on lawyers seeking to become members of the bar of another state. 


PROBLEMS OF THE LAw SCHOOL GRADUATE 


As to students, the main hurdles to admission which are exclusionary in 
effect are provisions for residence as a prerequisite to taking the bar examina- 


1The article, as it appeared in the Journal of the American Judicature Society, referred 
to the investigation service of the American Bar Association. The service is, of course, 
undertaken by The National Conference of Bar Examiners with the valuable and enthusi- 
astic cooperation of members of the American Bar Association. This article has been cor- 
rected with the permission of the author. 
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tions and unnecessarily severe requirements as to registration. It is strange 
to find states requiring an applicant to be a resident and a citizen for a substan- 
tial length of time but allowing graduates of local schools to be admitted “on 
diploma” on the assumption that they are of good character unless the contrary 
is definitely shown. No state that is interested in the quality of its bar should 
grant admission to one who does not have the courage to submit himself to a 
sound bar examination test. It is characteristic of a school having the “diploma 
privilege” that its curriculum and methods of teaching have seen little if any 
change during the past quarter of a century, although during that time the 
members of the profession have been required to adjust themselves to radically 
changed conditions of practice if they were to survive. 

The theoretical justification for rules as tp residence or citizenship is that it 
gives the examiners and the public of the state in which admission is sought 
an opportunity to become familiar with the candidate and informed as to 
his moral character. Such restrictions are subject to less criticism where a 
real attempt is made to secure information which such residence in the state 
may afford, but the states following this practice are few indeed. True, if a 
student should be convicted of a serious crime during his period of residence 
it is likely that this fact might come to the attention of the examiners but it is 
not likely that they will have any information bearing on his conduct before 
coming into the state. As a protection to the profession, it seems to contemplate 
a state composed of small communities in which each individual’s personal 
affairs are known and talked about by the rest of the community. If a real 
knowledge of the candidate is desired, mere residence does not provide it, and 
unless the student has been engaged in some disgraceful affair that has given 
him great notoriety, it is not apt to be brought to the knowledge of the bar 
examiners. Usually a statement as to “good moral character” given by two or 
three local residents is all that is required, and these are often furnished 
without any feeling of responsibility to the profession. 

A provision for the registration of law students has been adopted in a num- 
ber of states with the time set for such registration varying from some months 
before the beginning of law study to within a few weeks of the bar examination. 
In theory, this calls to the attention of the examiners those who intend to 
apply for admission and gives them opportunity to observe them during the 
full period of such registration. But is this in fact being done? It takes a well 
organized and efficient board of bar examiners, with a permanent office force 
and considerable funds at its disposal, (as in New York and Pennsylvania) to 
operate such a plan so as to make it even fairly effective in the elimination of 
unworthy candidates. 

Must He Go TuroucH Law ScHoo.t AGAIN? 


What then is the effect of the restrictions as to residence or registration? 
In many cases the registration provisions are almost an absolute barrier to a 


13 








young man who seeks admission unless he has decided long before he is ready 
to practice that he desires to make his professional career in a particular state. 
Add to this the requirements of residence,—as much as 18 months in one juris- 
diction,—and the difficulties of making a free choice of school and location are 
almost insuperable. The solution suggested by one bar examiner shows the 
extent to which such restrictions may be, from a practical standpoint, an abso- 
lute barrier. In this case the young man, a resident of state A, after securing his 
legal education at a nationally known law school in state B, was offered a 
desirable opportunity to become connected with a good law firm in state C. He 
was willing to abide by the results of a bar examination or any character 
examination given by the state but he found that he was not eligible to take 
them, both because he had not registered at the beginning of his period of 
law study and because he had not been a resident of the state for the required 
period. The happy solution suggested by an official of the board of bar exam- 
iners was that he should now register, establish a residence, and begin the 
study of law all over again! The fact that he only had one life to live and 
already had a good legal education did not enter into the solution of his 
problem. 

Is it short-sighted or unreasonable or undesirable for a young man to 
attend that law school where he believes he can secure the best possible legal 
education? Over one hundred approved law schools grant to their graduates 
the privilege of putting after their names certain letters to signify they have 
completed the course of study which the school offers. Yet, the difference in the 
quality of these schools and the type of education which they offer may be the 
difference between a knife made of cast iron and one made of the finest steel. 
Some schools offer no courses in taxation, labor law, or other administrative 
law subjects although a large proportion of present day practice deals with 
such matters. In others, though courses are offered under these titles, they 
are given by instructors having no adequate background for their presentation. 
The fact that the young man asserts such discrimination at the beginning of 
his law study as to pick a school which applies high standards of admission 
and performance to its students and that offers instruction in the subjects of 
present day importance by men who are experts in their fields would point to 
his becoming a desirable member of the bar of any state. This seems of more 
vital interest to the profession than the mere fact that the student had filled in a 
blank at or before the time he decided to study law, or has resided in the state 
for a given length of time without being convicted of a crime or being proved 
to have engaged in immoral conduct. Particularly is this so if there are con- 
venient methods provided by which the bar examiners may ascertain and have 
available for consideration all pertinent facts concerning him. 

Will it raise the standards of the bar if the young man, a resident of an- 
other state and a graduate of an out-of-state law school, is required to wait 
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for a year or perhaps almost two years, if he happens to come into the state 
just subsequent to the first available examination, and live by his wits or 
work in a filling station until he has fulfilled this time requirement? If he has 
no independent means, such a restriction may, as a practical matter, be an 
absolute barrier to his ever becoming a member of the bar in that state. If he 
should work in a filling station for a year or more while forgetting a great deal 
that he has learned in law school, will he be a better potential member of the 
profession? Will they be more certain at the end of this time that he is of the 
quality which they desire than if he had been allowed to take the examinations 
immediately upon graduation from his law school and at once begin his pro- 
fessional career? , 


Better MeEtTHOops or INVESTIGATION 


If the protection of the profession requires a knowledge of the man in his 
local setting, would it not be better to admit him provisionally and make an 
investigation after he has been connected with the profession for a reasonable 
length of time and there has been an opportunity for members of the bar to 
become acquainted with and observe him? Or, if that is undesirable, to allow 
him to take the examination and withhold his license for such time as is meces- 
sary to investigate him. ' 

But there is another way in which the bar can more adequately protect 
itself. Here, as in the case of the migrant attorney, the bar can be much more 
adequately protected by asking The National Conference of Bar Examiners to 
make an investigation of the student not only at his school but at his home, or 
if the local bar has its own machinery for such investigation to apply it to the 
student as well as to the migrant attorney. It is likely that the National Con- 
ference of Bar Examiners would undertake this service at a much lower charge 
for students than for lawyers. But whether it would or not, it would still be 
worth while for the student to pay the fee whatever it might be rather than 
to have denied to him the opportunity to start at once in the place where he 
wishes to establish himself professionally. 

Provisions for registration of law students have been found to be of some 
value to prevent applications being made for the bar examinations by persons 
who have not spent the required length of time in law study or whose period 
of study might be certified to by some irresponsible lawyer or law school. But 
registration should be more than a matter of form and the payment of a fee. 
To be effective it should be combined with some check of the student’s conduct, 
his course of study and his diligence in pursuing it. With the aid of such an 
organization as The National Conference of Bar Examiners, a reasonable 
comity provision applicable to student registration would not only accom- 
plish the purposes for which local registration is required but would prevent 
the hardship upon an applicant for the bar examinations who is now often 
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prevented from taking the examinations because at the time of or before 
the beginning of law study he had not decided upon the state in which at the 
time of graduation he desires to locate. The investigations might be limited 
only to those attending schools approved by the American Bar Association, for 
here the opportunity for careful check of the student would be quite complete 
since such a school is under the supervision of the American Bar Association, 
responsible to it, and subject to its inspection as to its standards and quality 
of work. 

Though each state determines who should become members of its bar, such 
barriers as are set up for admission should be those attempting to secure 
competency, rather than exclusionary with the purpose or effect of reducing 
competition for the local lawyer. He needs to be stimulated by higher profes- 
sional standards and a higher quality of membership rather than to be pro- 
tected by rules which in effect hold for those of poor ability or inadequate 
training, already members of the fraternity, such business as they are in 
position to handle. That the public has an interest surely does not need to be 
argued. 

It cannot be said that the bar in general has deliberately sought to estab- 
lish trade barriers for the profession yet they are present in many states while 
the bar looks on,—or fails to look,—with the result that low standards of pro- 
fessional competence are tolerated to the very great detriment of the lawyer in 
public estimation. 

That a great advancement has been made in the last twenty-five years, no 
one can question. Nor can anyone doubt that there is still left a great field for 
improvement. No longer can any state afford to seek to protect the present 
members of the profession by barriers which are not based on professional 
competence or to bar men from entering the practice merely because it is too 
much trouble to investigate them. The barriers such as residence and registra- 
tion have grown up gradually and though perhaps at the beginning had no 
deliberate intention to place a bar to competency or freedom of choice of loca- 
tion, now, because of changes in viewpoint and conditions, are being used in 
some states with the deliberate intention of preventing entrance into the pro- 
fession with the resultant protection of the lower portion of the bar that has 
not kept up with the changes and advancements which produce the type of 
lawyer that the public has reason to demand,—a bar prepared to handle. the 
many new types of legal business with which the present-day public is con- 
cerned. 





Upon being asked to judge a woman lawyer solely as a fellow attorney and to discard “the 
chivalry of the Deep South,” a Mississippi lawyer wrote The National Conference of Bar Exam- 
iners: “Neither do I think ‘the chivalry of the Deep South’ affects the situation. This could go 
along very well with ‘Lavender and Old Lace’ but it is very hard to keep up when the women are 
all putting on the pants or slacks with the seats dragging the ground and with a riveting machine 
under one arm and a pair of pliers and a hammer in the hip pocket.” 
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